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(Description)

Focusing on classic works in English on civil and commercial law, students will be guided
to read, reflect and learn about classic theories, methods or thinking. The course expands
students' horizons in the study of civil and commercial law, enhances their reading and
learning skills in English, and stimulates their interest in reflecting on basic knowledge and
theoretical research. In the first period, the classical methodological works on comparative
law in English are mainly used as the object of introduction and study.

Adhering to Marxism as the guide, the course accelerates the construction of the
disciplinary system, academic system and discourse system of philosophy and social
sciences with Chinese characteristics. It helps students understand the national strategies,
laws and regulations and relevant policies in the relevant professional and industrial fields,
guides them to go deeper into social practice and pay attention to real-life problems, and
cultivates their professional qualities of world-wealthy, honest service and moral and legal
cultivation.

The course guid to classical civil and commercial law theories and methods of civil and
commercial law research through reading and discussing classical English literature, and
seeks to combine theory and application, reflecting the scientific, systematic and logical
nature of civil law itself. The seminar-style teaching also stimulates problem awareness,
ultimately expanding students' professional horizons and improving their legal research
ability.

*HM The Oxford Handbook of Comparative Law, Mathias Reimann and Reinhard
(Textbooks) Zimmermann, Oxford University Press 2006.
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Introduction
The Ancient World
The Early and High Middle Ages
. The Later Middle Ages
. Sixteenth-Century French Legal Thinkers
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The Seventeenth and Eighteenth Centuries

i R i R i

{,

>
ot

The Development of Comparative Law in the World
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%% —.F The Functional Method of Comparative Law
Z—"1 ‘The Functional Method’
%% % Concepts of Functionalism
1. Finalism

2. Adaptionism

3. Classical Functionalism

4. Instrumentalism

5. Refined Functionalism

6. Epistemological Functionalism

7. Equivalence Functionalism




8. Functionalist Comparative Law: Synthesis or Eclecticism?
% =19 Functions of Function

1. The Epistemological Function: Understanding Law

2. The Comparative Function: Tertium Comparation

3. The Presumptive Function: Praesumptio Similitudinis
4. The Systematizing Function: Building a System

5. The Evaluative Function: Determining the Better Law
6. The Universalizing Function: Unifying Law

7. The Critical Function: Critique of Legal Orders
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Zf =% Comparative Law: Study of Similarities or Differences
Z—77 History and the State of the Debate

1. Unification, Functionalism, and the Presumption of Similarity
2. Critique of Functionalism and the Emphasis on Difference
3. Reconciliation?

4. Evaluation of the Contemporary Debate

%% 17 Reasons to Look for Similarities or Differences

1. Linking Rules to Effects

2. Complex Enquiries

3. Purposes of Comparative Legal Enquiries

2 =7. Steps of Comparative Enquiries

1. Selection

2. Description

3. Analysis
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ZHVUEE Comparative Law as the Study of Transplants

and Receptions

#—7% Terminology

% 17 Some Classical Cases

1. The Reception of Roman Law in Europe and in Other Parts of
the World

2. Some Civil Codes and their Diffusion

3. The Diffusion of the Common Law

4. Mixed Legal Systems

5. Specific Examples

2 =75 Factors of Change

1. Imposition

2. Prestige

3. Economic Performance and the Transplant of Legal Institutions
VY75, What Change?

ST Legal Transplants and Receptions as Unsettling Topics
1. Law and Authority

2. Law and Society

I NI Lessons
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BT Comparative Law and Legal Culture
% — 19 Law Inside Culture

5 75 Cultures as Fields of Similarity

1. European Legal Culture

2. Components of Culture

3. Who Defines Culture?

2 =77 Legal Culture and Legal Change
V975 1dentifying and Interpreting Legal Cultures
ST Celebrating Difference

eV YIRrE

PHZ + L )

EVaVL|

75K Comparative Law and Legal History
F—1 Origins

1. Legal History

2. Comparative Law

% 1% The Common Mistake

1. The Existence of a ‘Legal System’

2. The Search for Principles Unifying Legal Systems
=75 The Need for Mutual Support

1. Legal History in the Service of Comparative Law
2. Comparative Law in the Service of Legal History
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5L JE Comparative Law and Critical Legal Studies

R =

2—" For Starters: Defining the Key Question
2 % Critical Legal Studies Meets Comparative Law: A Tourd'
Horizon =75 Disruption or Continuity?

1. The Assault on the Traditional ‘Canon’

2. Functionalism and Structuralism

3. Critiques of Transplants and Receptions

4. Exploring ‘Legal Consciousness’

5. Other Areas of Activity and Contexts of Critique
P05 A Sympathetic Critique of the Critique
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%% J\JH Comparative Law and Economic Analysis of Law

% —"19 Economic Analysis of Law: A Short Sketch

1. Positive Economic Analysis 839

2. Normative Economic Analysis 842

%% 1 One Discipline as an Ancillary Discipline to the Other
1. Economic Analysis as an Ancillary Discipline to Comparative

Law




2. Comparative Law as an Ancillary Discipline to Economic
Analysis

3. An Example

=75 One Discipline as Subject-Matter of the Other

1. Comparative Economic Analysis of Law

2. Economic Analysis of Comparative Law

V975 Comparative Law and Economics—A New Discipline?
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ZH/LE Sources of Law and Legal Method in Comparative Law

2 —77 The Significance of Sources of Law and Legal Method for the
Discipline of Comparative Law

1. Importance for the Practice of Comparative Law

2. Importance for the Theory of Comparative Law

3. Comparative Law as a Source of Law and as a Tool of Legal
Method

2% 7% Establishing the Sources of Law and the Legal Method of
another System

1. Sources of Law

2. Legal Method

2 =77 Comparative Studies of Sources of Law and Legal Method

1. General Studies

2. Studies of Specific Legal Sources and the Methodological Approaches
Pertaining to them.

P05 Where to Go Next?
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%+ Comparative Contract Law

— i The Prominence of Contracts in Comparative Law
% Approaches to Comparative Contract Law

75 International Commercial Contracts

VU Basis for Enforcement

1. Historical Background in Roman Law

2. Common-Law and Civilian Solutions

3. Bases for Refusing Enforcement

4. Formalities Required for Enforceability

ST Requirement of Agreement

1. Offer and Acceptance; Definitiveness of the Contract

2. Precontractual Liability

75T The Content of the Contract

1. Introduction

2. Integrity of the Writing

-1 Performance and Breach

1. Determining Whether There Has Been a Breach

2. Determining Whether Breach Justifies Ending Relationship

% )\ Changed Circumstances—Supervening Events




H /LT Remedies

1. Damages

2. Stipulated Damages

3. Specific Relief

#5175 Rights of Third Parties
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21— Comparative Sales Law

ZE—7 Comparative Law and the Development of Uniform Sales Law
1. The UN Convention on Contracts for the International Sale of

Goods and the Idea of a World-Wide Unification of the Law of
International Sales

2. Harmonization of the Law of Sales within the European Union

3. Harmonization of the Law of Sales in Africa

4. The Special Case of Scandinavia

5. The Wider Context: The UNIDROIT Principles of International
Commercial Contracts

6. The Overall Picture: Uniform Law and National Law

2 5 Characteristic Comparative Features of Sales Law—As
Evidenced by the Buyer's Remedies for Non-conformity of the Goods

1. The Way from Caveat Emptor to an Objective System of Seller's
Liability

2. The Role of Termination as a Remedy

P TTik:
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2+ & Comparative Tort Law

#—77 General Clause versus Variety of Individual Torts
1. A Fundamental Difference in Style

2. Common Developments

3. The Relationship between Criminal Law and Tort

26 5 Scope of Protection

1. The Problem Defined

2. Protected Interests versus General Clause

3. Pure Economic Loss

4. Dignitary Injuries

=75 Liability for Fault

1. Liability for Moral Wrongdoing or Attribution of Risks?
2. Theory: The Dominance of the Objective Standard of Care
3. Reality: An Array of Mixed Systems

4. The Substantive Issues

ZBEUYTT Strict Liability

1. Historical Origins

2. The Diversity of Modern Law

3. Conclusions and Perspectives

5 HT Tort Law and Insurance

1. A Patchwork of Systems




2. The Rise and Decline of No-Fault Schemes

3. Coordination of Tort Law with Social Security Systems
4. Future Perspectives
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2+ =% Comparative Property Law

ZE—5 A View on the Future of Comparative Property Law

% 75 Property Law in Civilian Systems and in the Common Law: A
Traditional Static Comparative Analysis

1. Civil Law

2. Common Law

3. Common Elements: Transparency Requirements, Transfer Systems

H=H . . :
4. An Example of a Static Comparison: The Numerus Clausus Debate in
American Legal Literature
26 =" Civil and Common Property Law: A Dynamic Analysis
V975 The Osmosis of National, Regional, and Global Property Law
ST Final Remarks
P TTik:
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Z-+PUZ Unjustified Enrichment in Comparative Perspective
#—75 The Anatomy of Difference
5 7% Finding the Core: What is Enrichment Liability About?
1. What Work Does Enrichment Liability Do?
2. How Enrichment Liability is Given Effect: The Remedies and the
Ut Measurement of Enrichment
% = i Can Taxonomies Survive the Uncertainties of Multi-Party
Enrichment?
V975 Drawing It All Together: Which Taxonomy?
P TTik:
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%+ HEE Comparative Company Law
% —7% Company Law and Comparative Law: Traditional and Modern
Contacts
1. Some Remarks on the Development of Modern Company Law in
Various Countries
2. Looking across the Border in Company Law: Legislators, Lawyers,
Academics, Judges
BT 3. Harmonization of Company Law in the European Union

5 7% Company Law, Comparative Law, and Beyond

1. Company Law, Capital Market Law, and Comparative Law

2. Company Law and Company Self-Regulation: The International Code
Movement

3. Comparative Company Law and Economics

=75 Perspectives for Future Research

1. Core Comparative Company Law

2. Comparative Company Law and Beyond
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Z+75F Comparative Law and the Europeanization of
Private Law

Z—75 Prologue: Unification of Private Law as a Task for Comparative
Legal Studies

%% 11 The Europeanization of Private Law

1. From Rome to Laeken: The Creation of the European Union
2. A Patchwork of Directives

3. The Role of the European Court of Justice

4. Improving the Present and Future Acquis?

2 =75 European Legal Scholarship

V975 The Contribution of Comparative Law

1. Legal Training

2. Making the Legel Materials Readily Accessible

3. Disregarding the National Boundaries: The Case of Contract
Law

4. Common Conceptual Structures? The Cases of Delict and Unjustified
Enrichment

5. Establishing Networks: The New Law Journals

6. Finding the Common Core

7. Bridging the Channel

8. Principles of European Contract Law

9. Principles of European Tort Law

10. More Principles

11. Moving towards a Code? Study Group and Avant-Projet
5 H Where We Stand Today

1. Obligations—and beyond?

2. An Educational Process

75 Looking into the Future

1. The Right Time for a Code?

2. Comparative Law and Legal History

3. The Communitarization of Comparative Private Law 575

4. Beyond Comparative Law?
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